Business taxpayer ethics

Ed Gent!e

T

Bi g name businesses skip taxes while schools flounder

By }_'.dgar Cenzie

" We are encoumged by the new
- administration’s focus on ethics
"in government, and we are

~ especially heartened by the
-attention paid to business

Sarbanes-Oxley Act passed by
Congress in the wake of the -
‘scandals mvoivmg Arthur
“Andersen, Enron, WorldCom,
_and others.

" The apphcauon of a few of the

: ixdeals i}ut forth by Governor Ritey and’

Congress to Alabama business taxpayers
would be invaluable to our education
system. Let’s see how this would work.

Ethics plédge

for big business

- In keeping with Governor Riley’s
~requirement that cabinet members sign an

ethics pledge to follow the letter and spirit
of Alabama ethics laws, publicly traded
companies doing business in Alabama
should sign a tax ethics pledge vowing to

follow the letter and spirit of Alabama's tax

laws. We can then be assured that the
Education Trust Fund will not suffer the
depletion of its revenue stream caused by
tax avoidance schemes that have come to
fight in recent years.

Business tax revenues have dropped $150
mitlon per year between 1998 and 2001,
Today, the Education Trust Fund faces a
deficit of $300 million. Creative business
tax avoldance schemes on the backs of
Alabama’s children need to come to an

eaei

The pledge torm 1o correct this tax
avoidance drain is given below, The pledge
foctuses on Alabama tax avordance schemes
that are considerad abusive and exploi
wedkiiesses [ Alabama tax laws,

ethics and accountability by the-

The tax avoidance
sham by “G J@ofﬁ"ciy”

Druring the past two years, newspapers ha
been replete with stories of complex
accounting and 1ax planning measures
taken by large muli-state companies to
avoid paving Alabwma income wx, The
most poputar mechanism has been the
mtangible asset shifting between affiliates
sometimes called the “Geollvey™ scheme.

It works like thus.

= A company i formed i Delaware
or in another stale or countyy thay
does not tax income received from
licensing traclemarks or receiving
interest.

L ]

This company thes yeceives the
business's rademark which it
Licenses back to the business in
Alabama.

L

The Alabama husiness ther pays
“rent” for using the trademark,
which the rademark company
thern pavs back and calls a "loan.”

-

The Alabama business deducts the
rent, o escape income ax, and
gets the money back as a non-
raxable “loan.”

Sometimes this sham transaction is In
“hook entry” only, with no money ever
moving between the businesses. Sure,
there is » so-called business purpose
invented by the business, such ns
trademark protection, but evervone know
what is going on: tncome shifting to avoic
Alabama income s, The tademark
company is often a sham, having no

employees and no phy‘sicai locauon other

‘than an address shared with hundreds of

other com pames,



Among companies publicly kngwn‘ to
engage in this tax sleight of hand is The
Limited {Abercrombie & Fitch, St{rl'}ucture,
Bath and Body, Victoria’s Secret). The
revenue exported to Delaware is not used
to pay any income tax to any state. -

So, when the Governor and the legislature

start trying to figure out how to buy-~ - -

textbooks and computers for our .

schoolchildren; they might go to the mall. -

The following wélinknown companies doing

business in Alabama seem to be engaging
in the same “Geoffrey” activity:

Aaron Renig #1 ,
MediaOne Hbtdings il Inc
Beatrice ™ '
Oppenheimer Capital
Budget Rent-A-Car Corp. & Subs @

Payless Shoesource Inc.

Burgar King ® ° : _
Panske Performance Holdings Corpoaration #
Ghubb Holdings inc. ¥

Prudential infernational Investmenis
Gorporation ®

Golgate-Paimolive, Inc. @

Radio Shack Corp. ™

Gontinental Airlines Purchasing Holdings @
Seagram, Inc. @

Gap Ing, ¥

Shell Petroleum Ing. ©

Home Depot USA ®

Sherwin Williams #

Honeywel} international nc. & Subs. #
Sniap on Tool &

T Manuizciuring Lrderprises g
Toys R Us ™

Kentucky Fried Chicken Cerporate

Holdings Ltd, =
tyson Foods tng, &

Kimberly Clark Corp. ©-

Union Pacific Finance Co.

Kmart Corp, ™

Whirfpoo! Finangial Corporation Internationat «
Long John Stlvers =

rellow Freight System =

el

Other schemes |

Other popular tax avoidanee schemes
designed to deprive the state of soreh
needed schoaol revenues include real esta
IMVeSITIent [rnsts (allowing business rent
Property to pay no income tax by returnh
fents received as deductible dividends 1,
their owners), and Hmiied Hability entities
{sheltering Alabama income with fosses
from other stares),

Enougil 15 enough - the same immaoral
financial planning attitude tha fed to the
downfall of the un regulated practice of
accounting is ahive and well i the state
income tax planning arena, Texthools an.
teachers are sacrificed for the business
hottam line in Alabama,

Business lobbying
stops tax fairness

Inan effort 1o eliminate this offshore rax
avoidanee scheme, the Deparument of
Revenue and Governor Stegelinas
proposed a draft bill in December 2041]
that would have disallowed such Geoffrey
deductions, Due (o tobbying efforts of big
business, the resuiting legiskation onhy
disallows the deduction if (he li(‘.vnsilvig
company does no Py lax on the reeeipt
or there is @ “substantal business purpease,”
Le., adoophole.

Aithoug.h th_ére have been limited -

collections under this loopholeridden
statute, many “Geoffrey” businesses sl
claim not to owe any tax. If they pretend
to be ethical citizens, Alabama businesses
should eliminate the paper sham
transactions by signing the tax pledge,
During the campaign, Governor Riley
promised to end these tax avoidance.
schemes if they were shown to him. Here
they are, R



Developing a defense
Another defense to these business income
shifting schemes was developed by ~
Congress this past summer. When an
unusually large number of domestic
companies moved their headquarters to
offshore locations in an effort to shick
Uncle Sam out of tax money through the
samne intellectual property “renting”
scheme used to ship Alabama taxable
income to Delaware, the Senate voted to
bar companies seeking these tax havens
from bidding on contracts under the new
Homeland Security Act. It may be legal-
and a “jim-dandy” tax avoidance idea to set
up shop in Delaware or Bermuda to get
out of paying your taxes, but it is also legal
for Alabama to keep you out of
government work until you pay a fair
share..

Alabama citizens should also think twice
about buying the products of business tax
cheats or investing in them.

This ethically sound tax integrity
requirement should be adopted by the
Governor, Our state should not take any
bids from those companies participating in
these tax aveidance schemes, and Alabama

should ot ao business witlt any compnuns

net willingg 1o sipn the s edhics pledge.

This will belps the state eidher way the
multi-state husinesses want to go. 1 hey
chonse 1o sign the pledge. dismante the
sham stenctires, and pav their fair share,
then we can beuer balanee the education
budget. i the big bovs decide 10 pass up
an his opporiunii o conie clears, then
o home grown moim-and-pop reiailers
paving their taxes who've bheen going
broke trving to compete against the
behemoth chains will get a wellearned leg
up.

You are now aware of the biggest problem.
Na studies need be done, No commissions
need to be formed. The problem simply
needs to be solved.  we are going to
discuss aceomuability for the teacher who
may luse his or her job due to budget cus,
it makes justas much sense o discuss
business taxpaver accormtability by paying
taxes as good citizens.

The Alabama business tax avoidance
problem cannetl be ignered ortaken
lightly. State business tax has been targeted
by this country's most talented accountani:
and tax attorneys since gaming the fedeyal
corporate income 1ax became more
diflicull with the revision of the Internal
Revenue Gode in 1986, ™

Professor Pomp, a University of
Connecticut tax faw professor, states that
“the changing nature of the state tax
profession has resulled in the agpressive
exploitation of even the slightest
weaknesses in the ax’s stroctie o
framework” and “modern-day tax planuin
techniques vesult in a stealth attack on the
tay base.”

Alabama passed legislation in 2001 tha
allows the Alabama Revenue Comauissione
to conduct g precmptive strike agains:
business tax cheats under hLis so-called “48
powers” enacted in December 2001, Thes
powers authorize Alabama o require whal
is called "unituy combined reporting.”

Simply stated, such a reporting
requirement would tax the business as z
whole, no matter how creatively 1ax
aceouniants have rearranged the business'
plece pavts 1o ey Lo avoid wx. This
regulation was alveady drafied by thie
Alabama Department of Revenue in the
fall ol 2002 as announcest ar the

Hartmann Fes Comderenee in Nashivibie,

Boowy T e bonnpletoent o beiore fe

schoolhause lights go our and more
teachers are fired. Commissioner Carlisle
should act immediately to foliow through
on 'thpse powers given him by the ¢
legislature to correctly tax business incom,.
As Governor Riley has said, the executive
and legislative branches st work |
together to solve these problems,

It would also be wise to‘implemcnt: |
i?rbaries-Ox{ey Agt—type; regulations for
abama busmess:mxpgye:s. For ex_arnple

 corporate lawyers are now required by
- federal Iegisla[_ioh--tb RO e A

that report to. théiy"cbrpoi'éﬁlg:’tfggg\:;:i'

board wh en they find evidence of financial
wr.ongcjloir:'g.‘ ‘The Securities a.hd:Exchaﬁ' e-
Commiission Iobbied to have these same g
lawyers report directly to the SEC, but

these efforts fell short,



The Alabama Department of Revenue
should establish regulations requiring
attorneys and accountants who notice
unscrupulous tax shelters and tax
avoidance schemes being used by business
to report them. CEOs and boards of
directors should also sign their business tax!
return under penalty of perjury just as the
are required to sign their quarterty”’
financial statements submitted to the
Securities and Exchange Commission
ander Sarbanes-Oxley.

Individual taxpayers are required to sign
their Alabama tax returns, and managers
of business taxpayers should do the same.

If companies followed through on these
requests, it would go a long way toward -
restoring our fzith that they are responsibl
following the letter and the spirit of
Alabama tax laws. Those companies who
choose not to comply with these requests
might be seen as an irresponsible 4
srvestiiend for Lrge mstitubional investors, .,
such as the Alabama boiplovees

Retirement Svstem and the Alabama
Teachers Retrenrent Systeny, Fnvestors
have reacted much the same way in recen |
vears toward mutaal funds that invest in
tobacco companies.

Legislators can lift
vell of tax secrecy

We would also encourage our leaders to

pav close atention to the actions of !
Alabama businesses. To du so, our
fegislature should B the velt of secrecy

from publicly traded companies by making
then tax returns public, so that the
Alabama laxpayer can be assured that they |
are paying their fair sharve, Such a bill has
dicd in past sessions of the legisiature, and
we now need 1o pass it

We need also be cognizant that a number
of owr legistators and cabinet officials serve .
on hoards of corporations, They are privy
1o company operations and possible tax
avoidance schemes. Their signing the
Alabama business tax ethics pledge will
allay anv fears that they may favor their
company’s inlerest over those of the state.

These are but a few suggestions during this
refreshing new age of ethical awareness.
After all, support for ethics revolves around
fairness. If we are going o get real abowt
ethics, fet's get real about the ethical
treatnent of our schoolchildren,
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